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7 ‘Hit: proponent and the .loitit I’elitioiiel-s responded to h e  /OT/. While ~ l i c  Joliil 

I ’c l i t ioncis oftkred a Tuck analysis demonstrating thal Ashvlllc cannot be deemed Iiidepcndeni ot 
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llhc ( ' o l L l n i l 1 t l <  LJ1-b;in17ed Area. l l ic .lo1111 I ' c t i l i o i i ~ ~ . ~  a lso  argued tl i i i t  Aaliville's iiiilcpeiidcncc iy,/ 

~1011 IS iiiiinatririal Ibr sevcr;il reasons birst. under the o\vnel-s l i~p I-tiles adopted hy tl ic 

~ ' o ~ n m ~ s s i o n  111 .IIII~C. 2003. the proposed tcallotment \vould ~ L I L  ihc proponent i l l  vlolatioL1 ol'tlic 

C'oi i imissioi i 's  local owiicrship I i n i l t s  Second. t l ~ c  Commiss ion l i a s  a ~ i ~ i o t i ~ n c e d  ii ncw 

recognition ol'thc manner i n  wliicli i.ailio siiiticm~ opcratc 111 the mal Itetplacc, ;I Iic\v i 'ecoyli lt iol i 

i \ l i i ch  cssci i t ia l ly  echoes what the .1011it I ' e t i t i ~ i i ~ ~ ~ s  have bccn s a y ~ n g  all along: the ~ ' e a l ~ t y  o f t h e  

\~ l i i a t i o i i  I >  that, it.tlie cliiiiiiicl I S  ~ i i o \ ~ c c I  to Ashbil lc. tlie s l i i t io i i  will opcl-ate as a Columbus 

s ~ a t i o n .  sei'viiig the Coluinbus miiiltet. 

8 Ai id third. the .1011it I 'et i~ io i icrs argiied h i t ,  111 any event, cont i~ iued reliaiicc: on the 

7 i ~ L  ana lys i s  IS arbitrary ai id  c a p i ~ c i o ~ ~ s  'I Iic core assumption undei- lying thc T i r k  appioach IS 

lliiit allotment u f a  cliaiinel to il pwticular comnii i i i i ty w i l l  incvitably lead to '.local service" to 

t l iot  colnmLiiiiIy 

( l ie i i I ~ ~ i i i ; i t e  ~iist~tication I'oI- i~ reilllotmcnt atlopted Ipi i Ist lant to the l u c k  test 

C'oiniiiiission l i i i s  never defiiied ~ v h a t  s ~ i c l i  "local xi-vice" consists o f  and, iiiore ~nipor tant ly .  the 

~ ' o i i i i i i i s s i o n  has no abil ity (and Iiaa sliowii iio i i icl i i iation) Lo moiiilor the i ialure and extent of  

an!; licciisee", " local  scivicc" to dcteimine wlicthcl siicl i service I S  being piovided 

l-lie provision otsuch "Iciciil S C I V I C C ~ '  dirccted to t l ie comm~in i ty  or  allotment I S  

R u t  the 

9 111 tlie ,4fO&O l l ic 13iirc;iu concluded Lh;it As l i \ ~ i l l c  i s  ~ ~ i d e p e n d e n t  ( i f  Coli inibt~s And 

\ \ l i ~ l c  the p~.opnsetl a l lo~ i i i cn t  \wo ld  iesti lt 111 ii clciii violation oftlie recently-adopted local r a d i o  

c i \ c i i c ~ - s l i ~ ~ ~  r~ i l cs .  the Bureau ignored t l ic in ipnct  of those recent changes iii its Ioci i l  ow~iersl i ip 

rcyulation. cliiimlng thai (a) compliaiice with o\cnei-sliip liiiiits should h e  coiisideied only in 

appl ic;~i~on proceediiigs, not r e a l l ~ t i i i c i i ~  proccctlrngs :iiid (b) h e  effictivenesr of L I I C  neiv 

o\bncrship I LIICS lias been st:iyetl. so  tl iosc I tiles i iced n o t  be col isl t lclrd The Burc:ru l l ~ ~ l e d  IO 

cldilrcs\ 111 a n y  way I h C  facts iha1 LllC C ' o n l n l l s ~ l o n  docs not Ilnposc ;Illy I.eglllatory ~eqLllI-cmcllt 



II. The 1iurc;iu bclow rcfuscd to a c t  in :I ni:inncr conson:int with tlie Coniinission's n c w  
ownership rules, contrary to c\prcss Coinmission policy. 

I 1  T h e  ihllowing pi-ci i i iscs iire t i i i t l i s~ i~ i le t l  (a )  Ashville I S  located i n  Piclcaway 

C'oiinly. d i i c l i  i s  wit l i i i i  the Colui i ibus Ai-bitroii Metro, a s  ietlectcd in (l ie BIA Media Access 1'10 

ilal;ih;ise, (11) it total or43 ftill-service r ; idio <tations (not incltiding Statlon Wt'CU(FM)) arc 

incluilcd 111 tliat Arhitron Metro, (c) the  131.4 database attribulcs ;I total of seven ofthosc 43 

smoi i s  IO C'lcar Cliilliiiel C'omliitililcaiioii.; ("Clcar Ch;rniiel"), the current l icensee of 

Sk i t i on  WIX'B(Fb1) and the cuimxl 1iiopc)iiciit of t l ie i.callotmcnl, (d) i n  the 011~17ersh1p R&O, the 

C'ommlss lon Ilnposed a cap ofscvcn ri idio stalions 111 a i i iar l ic t  \ v i l l i  belween 20-14 comii1crci;iI 

0 1 .  iioncoiiim(.i-cia1 full-service I iitlio StatioiiS. ,Sei, .loiiil Petitioners' Commcnts 111 Respoiise to 

[ l ie ILYI at  2 

12 Tht~s. the l ea l l o tn i cn t  o l 'St ; i l lo l i  WF(:D(l'h.1) to As l iv i l le  wotild i i iovc i t  into the 

( 'o lu lnhus Aibltron Mcti-o a r id  \vould I i t isI i  Clear Clianiicl into violatloll ofthe new ownership 

I i i i i i I s  by giving i t  a lotal of'ciglit radio slations i n  a iiiii-ltct wliicli I S  subjecr to ii cap of scvcii. 

1Fol-  lliis rc:isoii the .loint Pelitloners argued that the proposed rcal lot lnenl m t i s t  he sumlnarIly 

illslllls\ed 



I 3 111 the MO&O t l ic  B~ii.cati r e p l e d  tliat argument According to Illc Bureau. isstics 

o i ’ w m p l i a i i c e  with iniultiplc cnviierhliip I i n i ~ t s  arc. IIS a matici of L!,tii-cali p o l ~ c y .  cons~i lcrcd ‘ j11  

coii.lti i iction \\it11 the applicntioii to implcmci i t  the rcallotiiieiii”, aiid (according to the 13ureati) 

Ihc Commission hiis not  inrtrticted tl ic Bt~reau to alter that p o l ~ c y  MO&O ai 5, ‘:!I I The /\./OcCO 

a lso  assci-ts t ha t  lhe el’fectivcness ol‘ l l ie i ic\v o\ui ie i -~hi~> r ~ i l c s  has been staycti. and tha t  t l ie 

I3iii-caii vi11 iiot delci- 1proccssiiig o ta l l o tmcn t  1propcosals “in oi-dcr to iniplemcni o \ v ~ i e r s l l ~ l ~  rti lcs 

1101 111 eIli.ct.” I d  

14 ‘ Thc Btircati’s tirst l i ne  o f d e f e n s e -  i e , that B ~ i r c ~  policy provides Ihr 

coiirideralioii of niult iple o\vnership compl iance at the application stage, i-athci- thai i  the  

a l l o ~ n i e n t  stage - i i iakes 110 sense iii vien) o f  [lie fact  that the v io lat ion ofthe i i i i i l ~ ip le  owncrslup 

wl ie i i  the allotnieiit decision places ( l i e  occupicd cli i i i i i icl (and, ilierefoix, the sta[ioii 

\ v I i ~ c I i  occtipics 11ia1 ch;iiiiicI) i n  Aal iv i l lc  Once Iliat ~ca l lo t inent  occ~ii-s. t l ie cliaii i iel liiis hcci i  

i i io \ ,ed i i i to  [lie C’oluiiibus Arb i t ro i i  Melro and the stalioii operating on Ihal  clixincl m i i s t  IK 

tleeiiietl to  be iii that Metro, wlie1lie1- o r  IIOI a l o l l v w i i p  applicalion IS liled As l l ic  Bureau l i as  

Iii.cvioiisly l ield. i f an application IS 1101 l i lcd. 11112 channcl docs /IO/ a~i to i i i i i t ic i i l l y  rLvert to tlie 

Ioiiiicl coi i i i i i i in i ty See ,-Itiieiidtiieii1 of ,Sec/iiiii 73 20_7(h) ( M ~ l l c d ~ e i ~ ~ l l e ,  G e c i i f i / ~ ~ ) ,  10 I’CC Red 

7727. ‘12 (I’olicy aiid Rules Div is ion  1905) (“I I ‘~ l I ie Col i i i i i iss ion‘s I l u les  do i iot  pi’ovide for the 

; i ~ i ~ o i i i a t i c  [rcvcrs;il] o fa i i  a l l o t i i i e n ~  wlieii D licensee 01 peini i t tee fails to f i l e  ii minor chan&c 

llppllcatloll to Implcmcnt [thc ~ca I lo lmcn t~ ” ) .  

15 l’lic Uurcau’s “pc)licy” I S  esl~ec ia l ly  hilly in view ofrlie t i c t  that, 111 appi’oviiig il 

~ e : ~ l I o t ~ i i e i i t  (SLIC~I 21s the C h i l l ~ c o ~ I ~ c - r o - ~ \ s l i ~ ~ ~ l l ~  jpi-oposal Iiere), t l ic Burciiti outleu> h e  proponent 

IO lile ~III ; ~ p p i c a t ~ o n  to specil’y tlie i i iotl i l ied ;illotmenL a n d  does / l n i  c o i i d i t ~ o ~ i  the cl’fectivclicss 

ol ’ l l ie ~ -ca l l u t i i i en~  uii the grantabi l i ty ofthat appl icat ion So  by the Lillie [ l ie  ;~pp l~cat io r i  1011s 111 
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I \ ’ .  Tlic I3urcau’s rcliancc on the TIKX iinalysis and thc decisional wciglit :iwartlctl hy 
that  analysis to the notion of “ I i ~ c a l  scrvicc”, is xrbiti-xry and capricious hccsusc thc 
csscnti;il prediction nf  “IIIC~II scrvicc” i s  coniplctcly uiiaupported a n t i  unsup~wrt:ihlc. 
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